SCOTTISH PROTECTION OF VULNERABLE GROUPS (PVG SCHEME) DRAFT GUIDANCE 
CAS BRIEFING NOTE
1. Introduction

The draft guidance on the Scottish PVG Scheme was issued in November 2009 for consultation to be concluded in February 2010. In addition a number of draft Scottish Statutory Instruments (SSI) aimed at amending the PVG Act 2007 have been issued for consultation. These and the PVG Act 2007 underpin the PVG Scheme. The Scheme aims to ensure that those who carry out certain activities with children and protected adults through paid or unpaid regulated work do not have a known history of harmful behaviour. The guidance is ancillary to the Protection of Vulnerable Groups Act (Scotland) 2007 (PVG) and explains what the Scheme is for, how it should be used, the information it collects and provides and how it operates. The Scheme replaces previous Scottish disclosure arrangements under the Police Act 1997 and children’s list under the Protection of Children Act 2003 and is administered by Disclosure Scotland.
The PVG Scheme aims to cover the same ground as SVG/VBS in the rest of the UK, however there are a number of differences are (a) In Scotland, it is not compulsory for a non-barred person to be registered with the PVG Scheme in order to undertake regulated work with children or protected adults, while in the rest of the UK, registration with the ISA is compulsory for such activity. (b) PVG Scheme Records will replace enhanced disclosure checks as the source of vetting information for anyone seeking to engage in regulated work in Scotland, which means enhanced disclosure checks will no longer be available for that purpose. However basic disclosures and residual enhanced disclosure checks can still be requested for other work not covered by the PVG (i.e. non regulated work). (c) PVG does not distinguish between regulated and controlled activity as with SVG.  
2. Main highlights of the PVG Scheme
New PVG barreds ofp  rp losure checkstioK however there are some key differences in the structure of the scottish an oence for anyone  Lists 
a. Provides a Children’s list and Protected Adults list for those barred from working with either or both groups.
       Who is protected?

b. Both children (under 18) and protected adults. The scheme defines protected adults as those receiving certain services listed in the PVG Act 2007 – support service, adult placement service, care home service or housing support. Adults will be protected only for the duration of the service received, thus a disabled or older person not in receipt of any of those services will not be automatically covered by the Act. Children aged 16-18 will also be considered as ‘protected adults’ if receiving any of those services.
      PVG Scheme membership and Scheme Disclosure Record   
c. Individuals must register with either a Children’s Scheme or a Protected Adults’ Scheme  (or both) if undertaking or intending to undertake regulated work with children and/or protected adults. It is not compulsory for an individual who wishes to do regulated work to become a scheme member but it is an offence for a barred individual to undertake regulated work. 
d. The following 3 types of disclosure records can be requested from Disclosure Scotland by individuals registered with the scheme  (i) Scheme Record with full vetting information disclosed  (ii) Scheme Record Update(with or without new vetting information disclosed) and (iii) Scheme Membership Statement(evidence of registration but with no vetting info disclosed)
e. There will be continuous updating of scheme records by Disclosure Scotland – this will show any new information that will determine continued registration or removal/barring
f. Scheme members do not need to complete a detailed application form every time disclosure checks are required. This means a Scheme Membership Record is portable provided a Scheme Record Update is obtained to determine currency of listing. Alternatively, a new employer may choose to rely on an existing scheme membership record if satisfied with its currency.
g. Employers can request for a person’s scheme record only with their consent 
h. A current Scheme Membership Statement can be presented to an employer as evidence that an individual is not barred although an employer can request a full scheme record.  
i. It is recommended that organisations should request self-disclosure as part of their recruitment procedure  so that it can be checked against a scheme membership update
j. Information on scheme record is personal and must not be shared with anyone by employers, although an individual can decide to share it.

k. The scheme allows personal employers (e.g. parents) to confirm suitability of an individual they wish to employ by requesting a scheme record. However, they will be expected to make referrals to the police and not to Disclosure Scotland
    Duty to refer
l. Provides a referral process – Courts and organisations (churches are included) have a duty to refer barring information to Disclosure Scotland and are legally bound to do so. Regulatory bodies have a discretionary power to refer but not a legal duty.
m. Referral forms will be made available online from Disclosure Scotland 
n. Failure to refer is considered an offence punishable by fine or imprisonment
   Listing decisions and implications

o. Once Disclosure Scotland receives potential barring information about an individual it will consider that person for listing whilst a full assessment of the information has been undertaken.   Certain convictions taking place after PVG comes into effect in 2010 will lead to automatic listing including those involving sexual or physical abuse. Individuals listed on the PoCSA list will be automatically added to the PVG Act’s Children’s list
p.  However, there is a three way decision making process for non-automatic listing which involves (i) Initial consideration (assessed and scored against criteria by staff to weed out malicious or irrelevant referrals) (ii) Formal consideration (info investigated by caseworker and cases will usually be concluded at this stage ) and (iii) Panel consideration- small number of complex cases requiring specialist consideration. Listings are made on the balance of probabilities -same standard of proof required in a civil court
q. Note that a person under consideration for listing is not barred from doing the kind of regulated work being considered until a decision is reached. 
Review and Appeals

r. An applicant being considered for listing can ask for a review of the barring information by presenting evidence to the contrary. 
s. Appeals against a listing decision must be made to Disclosure Scotland within 3 months of the decision being made 

t. Appeals can also be made for removal from either or both lists after 5 years for those under 18 and 10 years for those over 18, however previous conviction info will still appear on future disclosure records and can still be used in recruitment decisions
  Other UK jurisdictions

u.  Scheme is designed to work closely with VBS system in rest of UK – once an individual is on a list in any one UK jurisdiction they will be barred from regulated work in the other. 
v. An individual registered to one PVG scheme who intends to work in another e.g. from child to protected adults will be required to apply for registration with other scheme, ditto if moving across the border.

  Responsibilities

w. Disclosure Scotland will be responsible for administering the scheme and lists. CRBS (Central Registered Body in Scotland) is the key registered body handling applications for PVG Scheme record disclosures for voluntary sector workers.  An organisation can register with Disclosure Scotland to act as a registered body in order to access the scheme.

x. Registered Body will require countersignatory to handle application process but not necessarily referrals

   Fees

y. Fees for scheme member registration and scheme record disclosure, scheme record  update and scheme membership statement are free for voluntary sector workers (volunteers) including churches provided they can show that membership of church is open to the public. Those in paid positions will be required to pay the £59 fee for membership or to obtain any of the above records. If registering for first time a £59 one-off fee can be paid for both registration and a scheme record disclosure if requested within 14 days of application for registration.

   Scheme registration timeline

z. To start 2010 for new Applicants and staggered over 3 years from 2011 for existing workers (timeline dates etc to be confirmed).    
 Relevant links
· PVG Act 2007 http://www.opsi.gov.uk/legislation/scotland/acts2007/asp_20070014_en_1
· PVG Scheme Guidance/Statutory Instruments consultations: http://www.scotland.gov.uk/Topics/People/Young-People/children-families/pvglegislation/Consultation09
